A Grant Proposal for Studying the Roles of Courts and Judges in the Breakdown and Re-Creation of Democracy in Sub-Saharan Africa
--- Ayo Ogundele, Texas A&M University-Commerce
Introduction
The recurrent failure and renewal of democracy in the sub-Saharan nations of Africa have received substantial attention from African politics scholars and specialists. Conspicuously absent from this enterprise, however, is the role of the judiciary in African politics. Although it is widely recognized that law and law-related phenomena—legal institutions, actors, cultures, and norms—are intimately connected to democratic development, consolidation, or failure, with the exceptions of Wildner, 2001; Khadiagala; Oyewo, 1994; Aguda, 1992), African politics scholars or specialists have not incorporated courts into their analyses of Africa’s post-independence politics. What currently exist for the most part are varied opinions, complaints, and evaluations from constitutional and legal scholars. In short, African judicial systems remain largely uncharted territory. There is a dearth of systematic analyses and research on the role of courts in sub-Saharan African nations’ political development, particularly the role judicial institutions play in the breakdown and re-recreation of democracy in the region. 
Such neglect, of course, is not unique to studies of African politics. As observed by Jacob et al. (1996); Tate (1997), Schatz (1998), and Epstein et al. (2001), the problem permeates throughout the comparative politics scholarship, and appears to stem from several factors, including: a belief that judges and courts are above or removed from ordinary political processes and, therefore, must be studied as independent entities; a related assumption, based on the American and Western European experience, that courts are necessarily automatic defenders or protectors of fundamental rights; the predominance of lawyers and law professors in the analyses of courts and the concomitant tendency to treat courts as a purely legal institutions and to ignore their political roles; the portrayal of courts in the literature on developing countries as nothing more than an appendage or “politicized extension” of the executive branch, and the resulting conclusion that non-U.S. courts are just not important policymakers. To these, of course, must be added the lack of empirical data for hypothesis testing and the difficulty of conducting judicial research in developing countries, where supportive infrastructure for the courts, such as record keeping and written opinions, are rudimentary at best (see Wildner 2001). The effect of all these has been to limit scientific understanding of judicial behavior across nations as well as the ability to test empirically-based theories or answer any number of theoretically interesting questions.
Happily, some political scientists have begun to train their research arsenals on courts and judges outside of the United States. Recent scholarship has made progress in examining patterns of legal mobilization (Giles and Lancaster 1989), measuring judicial legitimacy (Gibson, Caldeira, and Baird 1998), analyzing judicial attitudes (Toharia 1975; Widner 2001), and explaining the creation and reform of judicial institutions around the world (Shapiro 1981; Stone 1992; Hammergen 1998; Funkel 1998; Magaloni 2000). Even more encouragingly, a few scholars (Tate; Tate and Haynie 1993; Ramseyer and Rasmusen 1996; Vanberg 1999; Epstein, Knight, and Shvetsova 2000; Iaryczower, Spiller, and Tomassi 2000; Herron and Randazzo 2003) have focused their research lenses on the hitherto overlooked behavior of judges in developing countries. However, with the exceptions of a few studies (Kasunmu, ed. 1977; Wildner 2001; Alabi 2004; Haynie 2002; Haynie, Songer, Sheehan, and Tate 2002), rigorous and systematic investigations of Africa’s judiciaries have been conspicuously absent in this new enterprise. 
But, as Epstein et al. (2001) have noted, explanations of politics are incomplete unless they incorporate the courts. In the case of Africa, empirically-based knowledge about the performance of courts are even more needed and imperative in the light of varied and conflicting commentaries, opinions, and evaluations suggesting that African judiciaries have been either an enabler of authoritarianism or a facilitator of democratic resurgence. For instance, some legal and political analysts have ascribed the collapse of democratic rule in countries like Ghana and Nigeria partly to the complicity of the judiciary in both countries towards antidemocratic practices of the government party. Conversely, others have argued that, even during the age of autocracy, the judiciary, here and there in Africa, at times exhibited surprising courage in upholding the rule of law and enabling democratic rerurgence, though its capacity to curb authoritarian practice was limited (see Widner 2001, Khadiagala; Sagay 1992).

We are further informed that in the post-1988 era of political opening, however partial and incomplete, there has been an opportunity for a judicial contribution to the construction of rule-of-law states. According to Prempeh (1999), new constitutional frameworks accompanying the third wave of democratization in African countries have included provisions for an independent judiciary, suggesting recognition of the importance of the judiciary to the democratic process by political actors in the new transitional African democracies.  These divergent opinions about the functional performance of Africa’s judiciaries, coupled with the constitutional trends in several sub-Saharan African states in the last decade, suggest that the judicial dimension in Africa’s political development (or underdevelopment) deserves more attention than it has received.  

This research project takes the comparative analysis of courts a step further by examining the role of the judiciary in the breakdown and re-creation of democracy in African states, south of the Sahara. Drawing on a still rather limited literature on the nexus between judicial institutions, democratization, and democratic decay, I propose a dynamic model that assumes interactions and strategic behavior between the government party, the political opposition, and the highest appellate court of general jurisdiction during periods of democratic rule; and between the supreme court and the military or civilian dictatorships during periods of authoritarian rule, and 2) the creation of a country (Nigerian) database to support an empirical test of this model. Thus, the research will be quantitative in form. NSF grant is being sought to create this database. The objectives of the study are two-fold: to narrow the judicial gap in studies of African politics, and to give us better-specified and more reliable understandings of how judicial institutions affect political modernization and political decay in African countries, south of the Sahara. 
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